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in the Court of Appeals of the District of Columbia 


Daniel E. Eli, Appellant, ] 

vs. y No. 1320. 

Lewis Jackson et al. 1 


a Supreme Court of the District of Columbia. 

Lewis Jackson, Trustee; M. Isabel^ 

Jackson, Elizabeth W. Clark, and Cor¬ 
delia Jackson, Complainants, }■ No. 21376. In Equity. 

vs. I 

Daniel E. Eli, Defendant. J 

United States of America, I 
District of Columbia, l*®’ 

Be it remembered, that in the supreme court of the District of Co¬ 
lumbia, at the city of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the above-entitled cause, to wit:— 


1 Bill foi' Injunction. 

Filed April 27,1900. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Lewis Jackson, Trustee; M. Isabel Jack-" 
son, Elizabeth W. Clark, and Cordelia Jack- 
son, Complainants, V Equity. No. 21376. 

vs. 

Daniel E. Eli, Defendants. 

To the supreme court of the District of Columbia: 

Your complainants state as follows: 

1. That they are all citizens of the United States and residents of 
the District of Columbia. The said Lewis Jackson brings this suit 
as trustee as hereinafter stated, and the said other complainants 
bring this suit in their own right. 

2. That the defendant is a citizen of the United States and a resi¬ 
dent of the District of Columbia, and is sued in his own right. 

1—1320a 
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3. That on the 28th day of May 1860, by deed recorded on the 
27th of January 1863, in Liber J. A. S. 230 folio 58 et seq., of the 
land records of the said District of Columbia, one Eichard Pettit and 
wife conveyed to Eichard P. Jackson, part of lot one hundred and 
eleven in Beatty and Hawkins’ addition to that part of said city 
formerly Georgetown, beginning at the south-east corner of said 

lot and running thence in a straight line north to the north 

2 east corner of said lot, thence on the north line thereof west 
forty-eight feet, thence south parallel with the first line to 

the south line of said lot, thence east on said south line to the place 
of beginning, with a three story brick house thereon which said 
deed contains the following covenant; “And the said parties of the 
first part for themselves, their heirs executors and administrators, 
covenant and agree to and with the said Eichard P. Jackson his 
heirs and assigns not to obscure the windows lying and being in the 
west or gable end wall of the said three story brick house situated 
upon said described premises, but that the said party of the second 
part, his heirs and assigns shall use and enjoy the said window 
lights in perpetuity forever as they are now used and enjoyed, ami 
that the said party of the second part his heirs and assigns shall 
and may at any and all times enter upon the said lot lying and 
being west of the said three story brick house for the purpose of re¬ 
pairing his windows, walls and lightning rod belonging to said 
building,” a copy of which deed is herewith filed marked Exhibit 
No. 1, and prayed to be made a part of this bill. 

4. That Eichard Pettit, at the lime of said deed was the owner of 
the whole of said lot, which fronted ninety-six feet on Second street 
and seventy-five feet on Frederick St. 

5. That by the deed aforesaid to Eichard P. Jackson, -he said 
Pettit conveyed the east half front thereof on Second street, upon 
which was then erected a three story brick house with numerous 
windows opening upon the west half of said lot, which -windows are 

essential to the enjoyment of the premises. That upon the 

3 w'est half of said lot at the south-east corner of Frederick and 
Second sti’eets, was erected a frame building, so that a yard 

to each building of about twenty-four feet was left unbuilt upon, 
which said yard was intended for the use of each of said houses as 
per a diagram filed herewith and prayed to be made part hereof— 
marked Exhibit No. 2. 

6. That the said Eichard P. Jackson departed this life in the year 
1891, and by his last will and testament bearing date the 20th day 
of December 1890, probated the loth day of August 1891, he devised 
to the complainant, Lewis Jackson and his heirs in trust, “ the 
dw'elling house now occupied by me on the south side of Second 
street, ’ to be held as a home for his wife and daughters with power 
in said trustee to sell, with the concuri’ence of the wife and divide 
the proceeds arising from said sale equally among his daughters. 
That Mary A. Jackson, wife of the said Eichard P. Jackson, has de¬ 
parted this life and the complainants, the said Elizabeth W., M. 
Isabel and Cordelia, wdio are the onlj' daughters of said Eichard P. 
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Jackson, are the equitable owners in fee simple of the hereinbefore 
recited real estate. 

7. That years after the sale by said Pettit to said Richard P. Jack- 
son, to wit in 1886 the heirs of the said Pettit sold and convej^ed 
the west forty-eight feet of said lot one hundred and eleven in Beatty 
and Hawkins^ addition with the two story frame house thereon to 
George W. Casilear (see deed in Liber 1219,fol. 197.201.203. 205. 206. 
207.) and the same has by various conveyances become now vested in 
the defendant, Daniel E. Eli, subject to the covenant in the hereinbe¬ 
fore recited deed from Pettit to said Richard P. Jackson. That 

4 at the time of said Jackson^s purchase the frame house was 
built at the corner of said Second and Frederick streets and 

remained there until a few da3^sago. 

8. Your complainants are informed and believe that-said defend¬ 
ant is about to erect upon said west half of said lot several build- 
mgs, having already in process of removal the frame house there 
upon. That the erection of said buildings upon said part of said lot 
will close the windows in the house of your complainants, deprive 
them of the use of light and air and the riglit to enter upon said lot 
for the purpose of repairing said windows, walls and lightning rod 
belonging to said building, as stated in said covenant in the herein¬ 
before recited deed to the said Richard P. Jackson, whereby your 
complainants will suffer irreparable injuiy, which cannot be ade¬ 
quately compensated at law. 

Wherefore they pray: 

J, That an injunction be granted re-training said defendant and 
his agents from erecting or building a house or houses upon said 
west half of said lot, other than as existed at the date of the deed 
from said Pettit to said Richard P. Jackson, or in anywise, in disre¬ 
gard or violation of the terms of the said covenant in said deed. 

2. That complainants may have such other or further relief as the 
exigency of their case maj" require, to which end the}^ pray . 

5 that the United States writ of subpoena may issue commanding 
the said defendant to appear &c. 

LEWIS JACKSON, IVustee. 

M. ISABEL JACKSON. 

JOHN RIDOUT, 

JESSE H. WILSON, 

SoVrs for Complainants, 


District of Columbia, To wit: 

Lewis Jackson & M. Isabel Jackson being first duly sworn, sa}-^ 
they have read the foregoing bill by them subscribed and knows 
the contents thereof, and that the facts therein stated upon their per¬ 
sonal knowledge are true and those stated on information and belief 
he believes to be true. 


LEWIS JACKSON. 

M. ISABEL JACKSON. 
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Subscribed and sworn to before me this 27th day of April, 1900. 

[seal.] lewis I. O’NEAL, 

Notary Public, D. G. 
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“ Complainants’ Exhibit No. 1.” 


Filed April 27,1900. 


Liber J. A. S..No. 230, folio 58 et seq. 


Richard Pettit & wife 
to 

Richard P. Jackson. 


Deed of conveyance. Recorded 27th Jau- 

uarv, 1863. 


f 

This indenture, made this twent^'-eighth day of May in the year o^ 
our Lord eighteen hundred and sixty by "and between Richard 
Pettit and Mary Ann Pettit his wife of the first part, Richard P. 
Jackson of the second part; all being residents of Washington 
counW in the District of Columbia. WitnessetlK that the said parties 
of the first part, for and in consideration of the sum of four thousand 
two hundred and fifty dollars current money of the United States to 
them in hand paid by the said Richard P. Jackson at and before 
the ensealing and delivery of these presents, the receipt of which is 
hereby acknowledged. They the said parties of the first part have 
given granted, bargained, sold, enfeoffed, conveyed and confirmed 
and by these presents do give, grant, bargain sell, convey and con¬ 
firm unto the said party of the second part his heirs and assigns 
forever. All that piece or parcel of ground situate and lying in 
Georgetown District of Columbia being that part of lot numbered 
one hundred and eleven of Beatty & Hawkins’ addition to George¬ 
town bounded as follows, that is to say, beginning at the south east 
corner of said lot and running thence in a straight line north to the 
north east corner of said lot, thence on the north line of said lot 
west fort^'-eight feet, thence south and parallel with the first line to 
the south line of said entire lot and thence east on the said south 
line forty-eight feet, to the point of beginning. Together 
7 with the three story brick house and all the buildings, im¬ 
provements, rights, privileges, appurtenances and other here¬ 
ditaments to the same belonging or in any manner appertaining, and 
the remainders, reversions, rents, issues and profits thereof and all 
the right title and interest and estate of them the said parties of the 
first part in and to the same. To have and to hold the same unto 
the said Richard P. Jackson his heirs and assigns forever. And the 
said parties of the first part for themselves their heirs, executors and 
ad ministrators b\- these presents covenant, promise and agree to and 
with the said party of the second part his heirs and assigns in man¬ 
ner following that is to say that the}' the said parties of the first part 
and their heirs shall and will warrant and forever defend the said 
premises with the appurtenances hereby bargained and sold unto 
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the said party of the second part, his heirs and assigns, from and 
against them the said parties of the first part their heirs and assigns 
and against (lie claims and demands of all persons whomsoever, 
and further that the said parties of the first part are lawfully seized 
in fee of the said described premises that they are free from all liens, 
mortgages, judgments and incumbrances of eveiy kind and that tiiey 
have a good right to sell and convey the said bargained premises 
unto the said party of the second part his heirs and assigns. And 
the said parties of the first part, for themselves their heirs, execu¬ 
tors and administrators covenant promises and agrees to and with 
said Richard P. Jackson his heirs and assigns not to obstruct the 
windows lying and being in the west or gable end wall of the said 
th ree story brick house situated upon the said described premises, 
but that the said party of the second part his heirs and 
8 assigns, shall use and enjoy the said window lights in perpe¬ 
tuity forever, as they are now used and enjoyed, and that 
the said party of the second part his heii’s and assigns shall and 
may at any time and at all times enter upon the lot lying west of 
the said three story brick house for the purpose of repairing his win¬ 
dows walls or lightning rod belonging to the said building. 

In witness xoliereof the said parties of the first part have hereunto 
set their hands and seals the dav and year as above written. 

RICH’D PE-ITIT. [seal.] 

M. A. PETTIT. [seal.] 

Signed, sealed, and delivered in our presence— 

JENKIN THOMAS. 

' ROBERT WHITE. 

District OF Columbia, ] ,y, 

Washington County, owi . 

We Jenkin Thomas and Rob’t White, justices of the peace in and 
for the county and District aforesaid do hereby certify that Richard 
Pettit and Mary Ann Pettit his wife who are personally well known 
to us as the identical person- who executed the foregoing and annexed 
deed bearing date the twenty-eighth day of May, 1860, appeared be¬ 
fore us in our county aforesaid and severally acknowledged the 
simie to be their free act and deed. And the said Mary Ann Pettit 
th'e wife of the said Richard Pettit known to us as such being there¬ 
upon by us privately examined apart from and out of the presence 
of her husband and having the deed aforesaid by us fully explained 
and the contents thereof made known to her — “ whether she 
9-11 doth make her said acknowledgment of the same willingly 
and freely and without being induced thereto by fears or 
threats of or ill usage by her said husband, or fear of his displeas¬ 
ure, acknowledges and declares that she doth, and that she doth not 
wish to retract it.— 

Given under our hands and seals this 28th day of May. 1860. 

JENKIN THOMAS.' [seal.] 
ROBERT WHITE, [seal.] 
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Endorsed. 

District of Columbia : 

Office of the Recorder of Deeds, April 25, 1900. 

This is to certify Unit the foregoing is a true and verified copy of 
an instrument as recorded in Liber J. A. S. No. 230. fol. 58 
one of the land records of the District of Columbia. 

GEO. F. SCHAYER, 

Dep. Recorder of Deeds, [seal.] 

(1. R. stamp.) 


12 Restraining Oi'der. 

Lewis Jackson et al., Complainants, I 

against >No. 21376. Equit\'. 

D. E. Eli, Defendant. J 

Restraining order upon the complainant filing undertaking as re¬ 
quired by equity rule 42. 

The defendant is hereby’ restrained as pra 3 ’ed in the within-men¬ 
tioned bill, until further order, to be made, if at all, after a hearing, 
which is fixed for the 2d. day of May, 1900, of which take notice. 
By the court: 

JOB BARNARD, Justice. 


Answer of Defendant Eli. 

Filed September 3,1002. 

In the Supreme Court of the District of Columbia, Holding an 

Eouitv Court. 


M. Isabel Jackson et al. 
vs. 

Daniel E. Eli. 


In Equity. No. 21376. 


The defendant, Daniel E. Eli, reserving to himself au}' and all 
advantage of exception to the bill of complaint herein and the 
13 errors and insufficiencies therein, to so much thereof as he is 
advised it is material for him to answer, answering he says : 

1 and 2. lie admits the allegations contained in paragraphs 1 and 
2 are true. 

3 and 4. That the matters and things set out in paragraphs 3 and 
4 of the bill of complaint are substantially true. 

5. He admits that b\' the deed referred to in paragraphs 3 and 5 
the said Pettit conveved to the said Jackson the east half of said lot 
111 in Beatt}' and Hawkins’ addition to that part of the city of 
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Washington formerly Georgetown but he has no knowledge thereof 
and can therefore neither admit nor den}' that a tiiree story brick 
dwelling was then erected thereon with windows opening on the 
west half of said lot, or whether said windows are essential to the 
enjoyment of said three story brick dwelling, but as to each of said 
matters he demands strict legal proof. The defendant denies that 
the yard between the two buildings referred to in said paragraph 
was intended for the use of both of said buildings but avers the fact 
to be that said yard belonged exclusively to the said west half of 
said lot and is the defendant’s exclusive property. 

G. Answering the sixth paragraph of the bill of complaint the de¬ 
fendant admits that the will of said Jackson, dated the 20th day of 
December 1890, was admitted to probate as a will of personalty but 
he is informed and believes and upon such information and belief 
avers that the said will was not admitted to probate as a will of 
realty. He admits that said will contains the provision set 

14 out in the bill of complaint. 

7. Further answering paragraph sixth of the bill of com¬ 
plaint the defendant says that he has no knowledge thereof and can 
therefore neither admit nor deny that the complainants are the 
equitable owners in fee simple of the real estate therein refeiTed to, 
as to which he shall require at the hearing hereof, strict legal proof. 

8. Ajiswering paragraph eighth the defendant admits that the 
west half of said lot 111 in Beatty and Hawkins’ addition aforesaid 
has become vested in him in fee simple but he is advised it is not 
material for him to answer whether the same became so vested sub¬ 
ject to the covenant contained in the deed of said Pettit to said 
Jackson. He admits that the frame house on said west half of said 
lot 111 aforesaid remained there until a few days before the filing of 
this suit. 

9. The defendant admits that he was, at the time this suit was 
filed, about to erect certain buildings upon said west half of said lot 
and to that end the frame house thereon was at that time in process 
of removal. He admits that the erection of said buildings as then 
contemplated would have closed the windows in the building on the 
east half of said lot and prevented the complainants and all other 
persons from entering upon the defendant’s property for the purpose 
of repairing the windows, walls ajul lightning rod belonging to said 
three story brick dw'elling. 

10. Fiu'ther answering the eighth paragraph of the bill of com¬ 
plaint the defendant says that he is advised and therefore 

15 admits that under and by virtue of the covenant contained 
in the deed aforesaid from said Pettit to said Jackson, and 

set out in these proceedings, the owners of said east half of said lot 
111 aforesaid are entitled to a reasonable and equitable use of so 
much of the west half of lot 111 aforesaid for the purposes of light 
and air, and to enter upon so much thereof, as may be necessary to 
repair the w'indows, walls and lightning rod belonging to the build¬ 
ing aforesaid, but he says that to require him to leave vacant and 
unbuilt upon the whole of the vacant space heretofore existing be- 
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tween the two buildings aforesaid would subject his property to an 
unreasonable and inequitable user. That such a use of the defend¬ 
ant’s said propert}" was not contemplated by the covenant aforesaid 
and is not necessary to the beneficial enjoyment by the owner or 
owners thereof of the said three story building. 

And having answered full}”^ the defendant prays that the bill of 
complaint lierein be dismissed and that he have bis costs. 

DANIEL E. ELI. 

C. M. SMITH, 

JAMES B. ARCHER, Jr., 

Solicitors for Defendant. 

District op Columbia, ss: 

I, Daniel E. Eli, do solemnly swear that I have read the answer 
by me above subscribed and know the contents thereof; tliat the 
facts therein stated as of my personal knowledge are true and those 
stated upon information and belief I believe to be true. 

DANIEL E. ELI. 

16 Subscribed and sworn to before rne this 28th day of August, 
A. D. 1902. 

[sKAi..] LEWIS I. O’NEAL, 

Notary Public, D. C. 

Replication. 

Filed September 11,1902. 

In the Supreme Court of the District of Columbia. 

Lewis Jackson, Trustee, et al. 1 

vs. > In Equity. No. 21376. 

Daniel E. Eli. j 

The complainants join issue with the defendant. 

JESSE H. WILSON, 

JNO. RipOUT, 

Solicitors for Complainants. 
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17 Testimony on Behalf of Complainants, and Exhibits. 

Filed October 28,1902; 

Ill the Supreme Court of the District of Columbia. 

Licwia Jackson, Trustee; M. Isabel Jack-] 
son, Elizabeth W. Clark, and Cordelia j 
Jackson, Complainants, In Equity. No. 21376. 

vs. I 

Daniel E. Eli, Defendant. ] 

Washington, D. C., October' 24,1902. 
The parties met pursuant to agreement. 

Appearances : Mr. John Ridout and Mr. Jesse H. Wilson, solicitors 
for the complainants; Mr. James A. Archer, of solicitors for the de¬ 
fendant. 

Mr. Ridout : We offer in evidence a certified copy of deed dated 
May 28, 1860, from Richard Pettit and wife to Richard P. Jackson, 
the same being “Complainants’ Exhibit No. 1 ” to the bill of com¬ 
plaint, and recorded January 27,1863, in Liber J. A. S. No. 230 at 
folio 58. 

Mr. Archer : We have no objection to that. 

The paper is here referred to and made a part of this record. 

Mr. Ridout: We offer in evidence also a certified copy of the will 
of Richard P. Jackson. 

Mr. Archer : We have no objection to that. 

The paper is herewith filed, marked “Exhibit R. S. B. No. 1.” 

18 Joseph A. Waters, a witness on behalf of the complain¬ 
ants, having been first duly sworn, testified as follows: 

By Mr. Ridout : 

icliard 

Q. Were you acquainted with the late Robert P. Jackson ? 

A. Yes, sir. 

Q. Were you related to him in any way ? 

A. Yes; he was my uncle. 

Q. If he is not now living, when did he die? 

A. He died on the 14th of August, 1901. 

Q. Are you acquainted with Lewis Jackson, who is here ? 

A. Yes. 

Q. What is his relation to Richard P. Jackson ? 

A. He is Richard P. Jackson’s son. 

Q. Were you acquainted with Richard P. Jackson’s wife? 

A. Yes. 

Q. Is she alive at the present time ? 

A. No. 

2—1320a 
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Q. What was the date of her death ? 

A. She died on the 1st of October, 1896. 

Q. From your own personal knowledge, can you state the names 
of all the daughters of the late Richard P. Jackson? 

A. Yes. 

Q. Please do so. 

A. Mary Isabel Jackson, Elizabeth W. Jackson and Cordelia Jack- 
son. Elizabeth W. Jackson is now Elizabeth W. Clark. She is now 
married. 

19 Q. Do you know the premises involved in this proceeding, 
being the former residence of Mr. Richard P. Jackson? 

A. Yes. 

Q. How far back can you recollect them? 

A. Ever since be bought them. 

Q. That was in 1860 ? 

A. That was in 1860. 

Q. At that time, what building, if any, was on that lot other than 
Mr. Jackson’s residence? 

A. On the west side, which was the west side of the original part 
of the lot, was a frame building and a very large lot attached to 
it—a vacant lot. 

Q. As nearly as you can state, what was the width of that lot? 

A. I do not think it was less than 24 feet. It may have been 
more. 

Q. Can you give us the height of the frame house on the west 
part of the lot? 

A. The frame house was two stories above the street. They were 
not high stories, very moderate stories. 

Q. State what would be your estimate? 

A. Up to the apex of the roof—I do not think it is 20 feet above 
the pavement. 

Mr. Archer ; That is which house ? 

Mr. Ridout : The frame house. 

The Witness : On the west side I judge it to be about 35 feet deep, 
and on the east side, the back building, about 10 feet less. 

By Mr. Ridout : 

Q. Making it about 25 feet ? 

A. Yes. 

20 Q. On which street did it stand ? 

A. It fronted on Second street, and the side was on Fred¬ 
erick street. 

Q. How are those streets named now ? 

A. Second street is 0 street, and Frederick street is Thirty-fourth 
street. 

Q. What was the width of that structure on the east side of it? 

A. I suppose it was about 20 feet. The frame house—if that will 
be of any use to you—the frame building did not extend the entire 
length of the lot. 
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Q. What was the depth of this lot 111 in Beatt}^ and Haw;kins’ 
addition to Georgetown ? 

A. I forget the depth of it; but it ran back to a brick stable, which, 
I think, was a distance of about 70 feet. 

Q. Was the brick stable to which you refer on any part of this lot 

111 ? 

A. No. 

Q. What windows, if any, were in the Jackson brick house, on 
the west side, toward this frame structure ? 

A. On the west side there were windows to the back parlor, to the 
ante room in the room back of the parlor, and to the pantry in the 
basement. 

Q. What porches projected from that side of the house? 

A. No porches on the west side of Mr. Jackson’s house. 

By Mr. Aeoher : 

Q You say the back parlor and pantry ? 

A. Windows in the back parlor, and one in the ante room to the 
back parlor, and another in tlie pantiy in the basement. 


21 By Mr. Ridout : 


Q. How near the front of the brick house was the parlor window ? 

A. The parlor windows, I suppose was about 15 feet from the front 
of the house. 

Q. Can you recall whether there was a window to the front 
parlor ? 

A. I do not recall any window to the side of the front parlor—not 
in the side of it. 

Q. How many windows in all do you say were in that west wall ? 

A. Two in the back parlor, one in the ante room of the back 
parlor, and one in the pantr}^ in the basement. 

Q. I wish to show you two photographs, and to ask you to look 
at them and state whether they represent the situation that existed 
there in 1860, and whether it now exists that way. They are photo¬ 
graphs of the Jackson property, and filed as “ Complainants’ Exhibit 


No. 2.” 

A. (After examining.) Yes; they are the same windows that were 
there in 1860, and the same windows are there at the present time. 


Mr. Ridout: V\^e ask that the photographs shown witness may 
be marked for identification. 


(To the witness:) How long have you resided in Georgetown? 

A. Ever since 1855. 

Q. Did you at any time ever reside in that house? 

A. No. ■ 

Q. If you have been accustomed to seeing it, how frequently have 
you seen it? 

22 A. I suppose since my uncle bought it several hundred 
times, and I have been in. it a couple of hundred times. 

Nt) cross examination. 


JOSEPH A. WATERS. 
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Subscribed and sworn to before me this 24tli day of October, A. D. 
1902. 


R. S. BOSWELL, Examine)'. 


Mr. Ridout: We now offer in evidence deed of Clement Cox to 
Richard Pettit, dated March 7,1845, and recorded in Liber W. B. 
No. 115, folio 85, of the land records of the District of Columbia ; 
which deed conveys part of lot 111. 

Also deed from Barbara Lovejoy to Richard Pettit, dated August 
14, 1851, and recorded in Liber J. A. S. No. 29, folio 287; which 
deed vests the title to the whole of lot 111 in Richard Pettit. 

The papers are herewith filed, marked “ Exhibit R. S. B. No. 2 
and 3,” respectively. 

Mr. Archer : We liave no objection to the photographs; but we 
do object to the scale of the plat to which the photographs are at¬ 
tached. It ouglit to bo identified. We object to that; but we admit 
the photographs. 

Mr. Ridout: We offer these photographs in evidence. 

Mr. Archer: As 1 have said, we have no objection to the photo¬ 
graphs, hut do object to tlie .scale of the plat. 

The photographs are here referred to and made a part of 
23 this record, tlie same being attached to “ Complainants’Ex¬ 
hibit No. 2.” 


Charles F. Mankin, a witness on behalf of the complainants, hav¬ 
ing been first duly sworn, testified as follows: 

By Mr. Ridout : 

Q. What is your business? 

A. Land survej'or. 

Q. Where do you reside? 

A. At 1407 35th street. West Washington. 

Q. Have you made a measurement of lot 111, in Beatty and Haw¬ 
kins’ addition to Georgetown at our request? 

A. Yes. 

Q. I hand you a plat marked “ Plat of survey showing S. E. cor¬ 
ner 34th & 0. Strs. N. W., Oct. 23rd, 1002 Charles F. Mankin sur- 
vej’or,” and ask you if you made that plat as the result of your 
measurements? 

A. Yes, I made that plat. 

Q. Are you able to state what is the length of the east line of that 
foundation wall—how deep it is? 

A. No ; I cannot state. 

Q. That represents only a portion of the original foundation 

A. Only a part of the original foundation. About half of it re¬ 
mains, and the other half is gone. 

Q. What have you to say concerning this other measurement, the 
53 feet ? 

A. The 53 feet is the lengtli of the west wall of the Jackson 
property. 
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Q. Is that correct? 

24 A. That is correct. 

Q. You show 27 feet from that on to the east line of the 
foundation? 

A. Yes. 

Q. What is the width from the line marked east line of the founda¬ 
tion to tlie west line of the lot? 

A. Twenty one feet. 

Q. This was the result of actual measurements. 

A. All tlie result of actual measurements. 


Mr. Ridout: We offer that plat in evidence. 

Mr. Archer: We have no objection to that. 

The plat is hei*ewith filed, marked “Exhibit R. S. B. No. 4.” 
No cross examination. 


CHARLES F. MANKIN. 


Sworn to and subscribed before me this 24th day of October, A. D. 
1902. 


R. S. BOSWELL, Examiner. 


Lewis W. Jackson, the complainant trustee, having been first 
duly sworn, testified as follows: 


I By Mr. Ridout : 

! Q. How far back can \’ou remember the premises in controversy 
here? 

A. I suppose to 1864 or I 860 . 

1 Q. What was their condition with reference to whether or not 
there was any other structure on the west side of the lot than the 
frame house which has been spoken of here? 

25 A. No structure; all open. 

Q. Was there any fence in between the two? 

A. No. 

Q. You have heard Mr. Waters’ description of the two houses. 
How does your recollection correspond with that description ? 

A. The same. 

Q. I show you the paper marked “Complainants’ Exhibit No. 2,” 
■ and call your attention to two photographs attached to it, and ask 
3 mu to state whether thej^ represent the condition of affairs that ex¬ 
isted there when 3 'ou first remember the premises, and as it now 
exists ? 

A. Yes; the same condition. 

Q. Witli the exception that the frame structure does not appear 
on these photographs? 

A. Yes. 

Q. You also heard Mr. Waters’ testimou}'^ concerning the famil}' 
histoiy. I will ask you to state whether or not that is correct? 

A. That is correct. 
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Cross-examination. 

Bv Mr. Archer : 

Q. Are all the children of Mr. Richard P. Jackson now living? 
Mr. Ridout: That is objected to as iraniaterial. 

The Witness; Yes. 


By Mr. Archer : 

Q. And his wife is dead ? 

A. Ybs 

LEWIS JACKSON. 


Sworn to and subscribed before me this 24th day of October, A. D. 
1902. 


R. S. BOSWELL, Examiner. 


20 District of Coi.uhbia, ss: 

I, Robert S. Boswell, examiner in chancery do hereby certify that, 
in pursuance of notice hereto annexed, the deponents in the forego¬ 
ing depositions, personally appeared before me at the time and place 
mentioned in the caption thereof; that said deponents w^re by me 
duly sworn to testify the truth, the whole truth, and nothing but 
the truth touching the mattei’s at issue in said cause. 

I further certify that the said depositions were taken down b}' me 
stenographically, question and answer, from the statements of said 
deponents and were at my dictation, accurately transcribed into 
typewriting and subscribed bj' me in the stead of said deponents, 
by stipulation of solicitors for the respective j^arties. 

I further certify that I am not of counsel for either party to said 
cause, and am in no manner interested in the result thereof. 

Witness my hand and seal this 2Sth day of October, A. D. 1902. 

R. S. BOSWELL, 
Examiner-in-Chancery. 


27 Exhibit R. S. B. No. 1 . 

I Richard P. Jackson of Georgetown in the District of Columbia, 
thankful to the great giver of all good for the blessings I have en¬ 
joyed and the share of this worlds goods given to me and knowing 
that I must pass from this stage of existence do hereby make this 
mv last will and testament in manner and form following. 

First, I request my executor hereinafter named to pay ray fu¬ 
neral expenses and all just debts in a reasonable time after ray 
deceased, 

Second!}", I hereby give, devise and bequeath all my household 
furniture goods and chattels library of miscellaneous books now 
contained in my dwelling house No. 3336 Second on 0 street George- 
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town also a gold watch No. 4814 and gold chain unto my wife 
Mary S. Jackson 

Thirdly I give, devise and bequeath unto mj' said wife and her 
heirs an undivided half part of the real estate being pai*t of lot 
number forty six fronting forty feet and three inches on the south 
side of Bridge street and running back to the rail road wall I also 
give devise and bequeath unto ray said wife Mary S. Jackson and 
her heirs the house and lot on Congress street in Georgetown as per 
deed from Charles R. Fields to me recorded in Liber 872 on 25 
October 1877 

Fourthly. I give devise and bequeath unto Lewis Jackson and his 
heirs in trqst the dwelling house and lot now occupied by me situ¬ 
ated on the south side of 2nd street in Georgetown, District of Co¬ 
lumbia, to be held as a home for my wife and daughters but if my 
said wife should think it advisable to sell the said house and 
28 lot I hereby authorize and empower the said Lewis Jackson 
to sell the same upon such terras as he shall deem best either 
at public or private sale and valid deed to be given to the purchaser 
on his complying with the terms of sale my wife to join in the deed 
to signify her consent to the same, the proceeds of sale to be equally 
divided among my daughters 

Fifth, I request my executor to collect all debts due to me on 
open account or promissor}^ iictes and when collected to divide the 
same equally between mj' said wife and children 

Sixth. I hereby give, devise and bequeath unto my son William 
S. Jackson, my law library book case, and oflSce furniture 

Seventh. The different devises and bequests to my said wife, men¬ 
tioned in this will to be in lieu of dower. 

S" I give, devise and bequeath unto mj' said wife thi*ee bonds of 
the city of Alexandi’ia, State of Virginia each for 500 dollars. 

Ninth, I give, devise and bequeath to my sou William S. Jack- 
son my book called the “ Chronicles ” of Georgetown copy-righted 
by me on 8" July 1878 in the office of the Librarian of Congress, 
also all copies I’emaining unsold, he to give each of the children a 
copy of said book. 

Tenth, All money in possession at the time of my death, I give 
devise & bequeath unto Lewis Jackson, Isabel Jackson, Elizabeth 
W. Jackson and Cordelia Jackson 

Eleventh. I give, devise and bequeath unto ray tlu’ee daughters 
and their heirs, Isabel Jackson, Elizabeth W. Jackson & Cordelia Jack- 
son, as tenants in common and not as joint tenants lot number five 
situated in reservation number ten in the city of Washington Dis¬ 
trict of Columbia fronting 25 feet on the north side of Penn- 
29-39 .sylvania avenue and running back 180 feet deep to 20 foot 
wide alley as per deed recorded in Liber 944 folio 197 with the 
house being numbered 315. 

Twelfth. I give, devise and bequeath unto ray son William S. 
Jackson, the debt lie owes me, which is found on page 94. office 
book letter D number 4. 

I also give devise and bequeath to my said son AVilliam S. Jack- 
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son and his heirs parts of lots 36 & 37 situated on the south side of I 
Bridge street in Georgetown District of Columbia with the two 
houses standing upon the same being numbered 3320 & 8322 as per 
deed from Richard R. Crawford trustee dated 6" day of April 1881. ; 

Thirteenth, I give, devise and bequ-ath to my son Lewis Jackson | 

and his heirs part of lot number eight, situated in square number ; 

four hundred and forty seven, in the city of Washington. District of 
Columbia fronting on the east side of Seventh street twenty feet and , 
running back that width 116 feet to an alley being the same prem¬ 
ises conve 3 ’’ed to me by William*F. Mattinglj'’ trustee as per deed re¬ 
corded in Liber 1063 folio 9 of the land records- 

Fourteenth, I do hereby nominate, constitute and appoint my son ; 

Lewis Jackson executor of this mv last will and testament, and J 

hereby revoking all former wills by me made. r 

In witness whereof I have hereunto set m}' hand and seal this j 
20 December 1890 no bond to be given ■. 

[seal.] RICHARD P JACKSON 

Signed, sealed, published and declared by the above named tes- ^ 
tator Richard P. Jackson as and for his last will and testament in 
our presence who at his request and in his presence, and in the 
presence of each other have hereunto set our names as witnesses » 
LEVIN S. FREY. f 

IRA W. HOPKINS. I 

GEORGE F. AULD. [ 
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Testimony on Behalf of Defendant. 
Filed January 27,1903. 


Lewis Jackson et al. 
vs. 

Daniel E. Eli. 


In Equity. No. 21376. 


I 

!'i 


I 


Washington, D. C., December 30, 1902. c 

The parties met pursuant to agreement. | 

Present: Mr. John Ridout and Mr. Jesse A. Wilson, solicitors on I 
behalf of the complainants; Mr. C. Maurice Smith and Mr. James | 
B. Archer, Jr., solicitors on behalf of the defendant. |i 

William L. Conley, a witness of lawful age on behalf of the de- | 
fendant, having been first duly sworn, testified as follows: 

By Mr. Archer: ^ 

Q. State your name and residence ? _ p 

A. My residence is on Wisconsin avenue extended ; my office is i- 
room 116, Corcoran building. i 

Q. What is your business ? 

A. I am an architect. 
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Q. How long have you been engaged in that business? 

A. In this city about 10 years. 

Q. And where were you engaged in that business before? 

A. I never located any business for myself prior to that time; I 
worked for other persons. 

41 Q. Where did you obtain your professional education ? 

A. At the Bryan- and Stratton’s Business College, and also 
from practical experience. 

Q. And you have been engaged in that business for yourself in 
this city for about 10 years ? 

A. About 10 years; yes. 

Q. How extensively have you practiced your profession here? 

A. It is quite extensive. I have had quite a number of big 
houses here. 

Q. Are jmu familiar with the property which is in litigation here, 
the properties of the Jacksons and Mr. Eli ? 

A. Yes. 

Q. You may state whether you designed the houses which were 
to be built on Mr. Eli’s ground ? 

A. Yes; I did prepare plans and specifications for the houses. 

Q. Are you familiar with the dimensions of the Jackson house 
and the proposed dimensions of the Eli houses? 

A. I do not know the exact length of the Jackson wall. I know 
there are three windows in the wall—four windows; three in the 
upper story and one in the basement. 

Q. You are familiar with those windows? 

, A. Yes; the three upper ones. 

Q. Do you know the general size of the windows? 

A. Two of them are 2 feet, 6 ins. by 5 ft., 6 ins.; one 3 feet by o 
ft., 6 ins., and one in the basement is 2 ft. 6 ins. by 1 ft. 8 ins. 

Q. Are those all the windows in the house ? 

A. Yes. There is a fresh air inlet for suppl^ung the furnace with 
cold air. 

I 42 Q. The Jackson house is a brick house ? 

A. A brick house. 

Q. From your professional experience and from your knowledge 
of the dimensions of these windows and your familiarity with the 
Jackson property, are you able to state how much space between 
the houses would be necessary in order to afford the full use of the 
windows in the Jackson house, provided you built on the Eli lot. 

I Mr. Ridout : That is objected to, on the ground that the question 
seeks to elicit immaterial evidence. The contract relations be¬ 
tween the parties prohibit the construction of any building on the 
Eli lot. 


(By Mr. Archer :) 

Q. Now you may answer. 

A. I should say, that 3 feet 6 would be ample space for light and 
air between the buildings, if they were erected on that lot. 

3—1320a 
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Mr. Archer : Now, there are one or two sections of the building 
regulations which we want to offer in evidence. 

Mr. Wilson : To what do they relate ? 

Mr. Archer : The section that we particularly want to introduce 
is section 34, as to the width of buildings in the District of Columbia. 

I will read the section, and Mr. Ridout may make his objection. I 
read from the building regulations covering the erection, re¬ 
moval, repair and maintenance of buildings in the District of 
Columbia. 

Mr. Wilson: When were they passed? 

Mr. Archer : Tlie}’^ were in effect Mai'ch 1,1902. I read from 
page 28, section 34. 

The Witness: That was in effect in 1901, also. 

43 * Mr. Archer: Yes. 

The section is as follows: 

“ No dwelling house less than 14 feet wide shall be erected until 
the plans have been approved by the health officer of the District of 
Columbia and until tlie certificate of the inspector of buildings that j 
the plans provided for a dwelling with heat, light, ventilation, and 
cubical air space in the rooms in accordance with these regulations 
has been furnished and a special permit from the Commissioners 
issued : Provided, hoivever, Tliat any existing lot that is not less than ) 
12 feet wide and which is a part of a dul}' recorded sub-division may 
have a dwelling the full width of the lot erected thereon.” 

Mr. Ridout : That is objected to, on the ground that the regula- • 
tion is immaterial to this controversy, inasmuch as the rights of the 
parties are fixed by convention and beyond the control of any regu- | 
lation promulgated by the District authorities. ? 

Mr. Archer : We will state that this section if offered in evidence ; 

for the purpose of laying the foundation for showing that 14 feet is : 

the least width of a building that is permitted within the District of ' 

Columbia. ] 

(To the witness:) Now, we want to ask you if you are able to ^ 

state what is the least width of a building that is permitted to be 
erected in the District of Columbia? i 

Mr. Ridout : That is objected to on the ground that it is a question I 
of law. ; 


By Mr. Archer : 

Q. Is that the only regulation on that subject? 

A. Yes ; that is the only regulation on that subject. 

44&45 Mr. Ridout: It is further objected to, on the ground 
that the buildings are not within the absolute control of 
the Commissioners of the District of Columbia. 

By Mr. Archer : 

Q. (Exhibiting paper.) We ask you to look at that paper and to 
state what it is. 
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A. (After examining.) It is a plat of the property on Thirty- 
fourth and 0 streets. 

Q. Did you make that plat ? 

A. Yes.“ 

Q. Of the Eli property ? 

A. Of the Eli property. 


Mr. Archek : We offer this plat in evidence. 

Mr. Ridout : It is objected to as immaterial, for the reason just 
stated. 


Mr. Archer: We offer this paper for the purpose of showing that, 
supposing 3 feet and 6 inches to be allowed for air-space between 
these two properties, in order to build three houses on the Eli prop¬ 
erty, it will be necessary that they should be 14 feet 10 inches wide, 
and that if less than three houses were built upon that ground of 
Eli’s there would be a great waste of space, and, therefore, it could 
not have been the intention of the parties at the time this covenant 
was made that any considerable portion of the Eli property should 
be sacrificed to light and air in the use of those windows in the 
Jackson property. 

The diagram is hereto attached, marked “ Defendant’s Exhibit 
R. S. B. No. 1.” 

No cross examination. 

WM. L. CONLEY. 


Sworn to and subscribed before me this 30th day of December, 
A. D. 1902. 


R. S. BOSWELL, Examiner. 


46 Lewis Jackson et al.) 

vs. >No. 21376. In Equity. 

Daniel E. Eli. ) 

Washington, D. C., January 12,1903. 
The parties met pursuant at agreement. 

Present: Mr. John Ridout and Mr. Jesse A. Wilson, solicitors on 
behalf of the complainants; Mr. C. Maurice Smith and Mr. James 
B. Archer, Jr., solicitors on behalf of the defendant. 


Nicholas T. Haller, a witness on behalf of the defendant, haying 
been first duly sworn, testified as follows: 

By Mr. Archer : 

Q. State your name, residence and occupation. 

A. Nicholas T. Haller is my name. I reside at 1433 U street, 
N. W. I am an architect. 

Q. How long have you been engaged in that business ? 

A. Twenty three years. 

Q. Where? 
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A. In Washington. 

Q. Where did you obtain your professional education ? 

A. Partly in Frederick Maryland and partly in Washington. 

Q. Hav6 3 ’oil attended any schools of architecture ? 

A. I was under Thomas M. Plowman. 

Q. I show you this paper, which is Complainants’ Exhibit No. 2, 
and ask you to state whether you are able to give the side 

47 elevation of what is called the brick house on that exhibit? 

A. Able to give it? you saj' ? 

Q. Yes. I asked whether you are able to ascertain the side eleva¬ 
tion of the brick house on that exhibit ? 

A. Yes. 

Q. State what it is, if you please. 

Mr. Ridout : That is objected to, on the ground that it is obviously 
impossible for the witness to ascertain from that photograph, with¬ 
out a scale or other information concerning the surroundings, what 
the side elevation is. 

Mr. Akchek : I will state to the witness that I refer, not to the 
photographs in question, but to the exhibit, the plat or plan which 
is filed as Complainants’ Exhibit No. 2. 

Mr. Ridout : The question is objected to, because the exhibit re¬ 
ferred to does not show the height of the building. 

The Witness : According to the section and the figures thereon, 
the average height of this building is about 35 feet. 

By Mr. Archer : 

Q. We ask you to note the location of those windows in the pho¬ 
tograph, and also their size as shown by the drawing, and ask you 
to say whether or not, supposing the}- are about to erect a brick 
building next to the side of that building and of the same height as 
that building, taking into consideration the location and size of 
those windows, whether you ai’e able to state from your professional 
experience how much space would be necessary in the shape of an 
alley way between the buildings to afford a full use of those windows 
and furnish light to the house in which the}"^ are located ? 

48 Mr. Ridout : That is objected to in the ground that the 
relation between these parties is conventional and cannot be 

varied by the opinions of any expert. 

The Witness : I ascertain the width of the side area from the 
height of the house. We alwaj's allow 12 per cent, of the height 
of the house to regulate the side area. An area three feet wide 
would be ample space to give light and air in this house, although 
we are making areas much narrower. The Manchester flats, just 
finished, on Corcoran street, has an area of 2 feet and a half. The 
Thomas flat, at 14th and M has an area way of two feet and a half. 
Numerous buildings that I have designed, we have left them three 
feet of space for area. 












DANIJOL E. ELI VS. LEWIS JACKSON ET AL. 


21 


Mr. E,idout : The auswer of the witness is objected to on the same 
ground. 

Mr. Smith : I do not know that the witness answered the first part 
of Mr. Archer’s question fully—about the measurements of the 
windows. 

Mr. Ridout : He did not answer the question at all. 

Mr. Archer : I asked the witness if he was able to state how 
much space would be necessary in the shape of an alley way be¬ 
tween the buildings to afford a full use of the windows and furnish 
light and air to the house in which they are located, and he went 
on and stated. 

Mr. Ridout: There is an additional objection to that auswer, and 
that is, that it is not responsive to the question. 

Mr. Smith : The only question is whether the witness answered 
the first part of Mr. Archer’s question as to the measurements of the 
windows? 

49 Mr. Archer: I referred to the measurements given on 
that plat. 

Mr. Ridout : Ask the witness if he took into consideration the 
size of the windows. 

By Mr. Archer : 

Q.. In making your last answer, did you take into consideration 
the size of the windows? in the house? 

Mr. Ridout: I make the same objection. 

The Witness : I did, because they are all figured here. 

Mr. Ridout: I make the same objection to the auswer. 

No cross examination. 

NICHOLAS T. HALLER. 


Sworn to and subscribed before me this 12th day of Januar}'^, 
A. D.1903. 


R. S. BOSWELL, Examiner. 


Daniel E. Eli, the defendant, having been first duly sworn, testi¬ 
fied as follows: 

By Mr. Archer ; 

Q. What is your address? 

A. 1303 35th street. 

Q. You are the defendant in this cause? 

A. Yes, sir. 

Q. You are the owner of the property which is the subject of 
litigation here? 

A. Yes, sir. 

Q. I will ask jmu to state whether or not you knew at the time 
you purchased these lots of the restrictive covenant with 
50 regard to them ? 
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Mr. Ridout : That is objected to, inasmuch as the land records 
imparted notice to the purchaser. 

The Witness : I knew nothing concerning it. 

By Mr. A rcher : 

Q. When did you first learn about it ? 

Mr. Ridout : The same objection. 

The Witness : When did I first learn about it ? 

Mr. Archer: Yes. 

The Witness: I knew nothing at all about it until I received j 
tliis restraining order from tbe court. 

By Mr. Archer : 

Q. Then what had 3 mu done in the direction of improving this i 
lot ? 

Mr. Ridout: The same objection. ; 

The Witness : What do you mean by that question ? ■ 

(By Mr. Archer :) ' 

Q. What had you done in the direction of improving the lot? 

A. I had torn down the old building on that property ; had plans ! 
and specifications 'made; received bids, and started to make im- ' 
provemeiits. 

Q. Are you familiar with the Jackson property ? ? 

A. Tolerabl}' fair. 

Q. The property on the other side of your lot? i 

A. Tolerably fair; yes, sir. ; 

Q. Can you state whether or not they have an alley way on the i 
east side of your lot ? t 

Mr. Ridout : That is objected to as not material to this contro- I 
versy. 

The Witness : Yes, sir ; the}' have an i 
side. 

51 By Mr. Archer : 

Q. Do 3 'ou know the size of it ? 

A. No, sir ; I do not. 

Q. Can 3 'ou estimate it ? 

A. From 3 to 5 feet. 

Q. How about having a back yard ? 

Mr. Ridout : That is objected to on the sa 

The AVitnicss : There is a small back yard, but no alley way. 

No cross examination. 


illey way on the east * 


me ground. 


DANIEL E. ELL 
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Sworn to and subscribed before me this 12th daj'of Januar}^ k. D. 
1903. 


R. S. BOSWELL, Examiner. 


District oe Columbia, ss .• 

I, Robert S. Boswell, examiner in chancerJ^do hereby certify that, 
in pursuance of notice hereto annexed, the deponents in the fore¬ 
going depositions, personallj’^ appeared before me at the time and 
place mentioned in the caption thereof; that said deponents were 
by me duly sworn to testify the truth, the wliole truth, and nothing 
but the truth touching the matters at issue in said cause. 

52 I further certify that the said depositions were taken down 
by me stenographically, question and answer, from the state¬ 
ment of said deponents and were at my dictation, accurately tran¬ 
scribed into type-writing and subscribed by me in the stead of said 
deponents by stipulation of solicitors for the resiiective parties. 

I further certify that I am not of counsel for either party to said 
cause, and am in no manner interested in the result thereof.' 

Witness my hand and seal this 27th day of Januaiy, A. D. 190-. 

R. S. BOSWELL, 

Examiner-in- Glmncery. 


Deci'ee. 


Filed March 23,1903. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Lewis Jackson et al., Trustee, Complain-^ 

ants, 1 In Equity. No. 21376, 

vs. j Doc. 48. 

Daniel E. Eli, Defendants. J 

This cause coming on to be heard upon the pleadings, exhibits 
and testimony and having been argued by counsel on both sides 
and duly considered by the court, it is this 23d day of March, A. D. 

1903, by the court adjudged, ordered and decreed that the 
53 injunction heretofore granted in this cause be and the same 
is hereby dissolved and that the defendant recover from the 
complainants and their sureties on the undertaking herein his 
damages if any occasioned by the wrongful suing out of the same, 
to be ascertained by the auditor, and have execution thereof as at 
law. And it is further adjudged, ordered and decreed that the de¬ 
fendant, his heirs and assigns, be and they are hereby perpetually 
enjoined and prohibited from erecting or causing to be erected 
upon the west half of the lot described in these proceedings any 
building or structure vvhich shall be less than three feet and six 
inches at any point from the brick building located upon the east 
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half of said lot and that they recover from the defendant their costs 
of suit and have execution thereof as at law. J 

By the court: 

A. B. HAGNER, j 

Associate Justice. 

i 

54 & 55 Oi'def)' for Appeal, &c. i 

Filed March 30,1903. 

In the Supreme Court of the District of Columbia. I 

Lewis Jackson kt al., Trustee, 

vs. 

Daniel E. Eli. 

The clerk will enter an appeal by the complainants from the de- 
cree in this cause and will issue citation in the names of Lewis Jack- I 

son, trustee, M. Isabel Jackson, Elizabeth W. Clarke and Cordelia I 

Jackson, as appellants and Daniel E. Eli, as appellee. ^ 

JESSE H. WILSON, I 

JOHN RIDOUT, I 

Solicitor’s for Complainants and Appellants. i 


56 Memorandum. 

April 10,1903.—Appeal bond—filed. 


57 Supreme Court of the District of Columbia. | 

United States op America, I . |i 

District of Columbia, j®*’ I 

I, John R. Young, clerk of the supreme court of the District of J 
Columbia, hereby certify the foregoing pages, numbered from 1 to | 
56, inclusive, to be a true and correct transcript of the record, as per ? 
rule 5 of the Court of Appeals of the District of Columbia, in cause I 
No. 21,376, equity, wherein Lewis Jackson, trustee, et al. are com- \ 
plainants, and Daniel E. Eli is defendant, as the same remains upon ■ 
the files and of record in said court. 

In testimony whereof, I hereunto subscribe : 
Seal Supreme Court my name and affix the seal of said court at I' 
of the District of the city of Washington, in said District, this 
Columbia. 15 day of May, A. D. 1903. i 

JOHN R. YOUNG, Clerk. 

r 

f 

»' 

I 


In Equity. No. 21376. 
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58 lu the Court of Appeals of the District of Columbia. 

Lewis Jackson, Trustee, et al.") 

vs. > Number 1320. 

Daniel E. Eli. ) 

In this cause it is stipulated that the clerk of the said Court of 
Appeals may correct the alignment of the parties in the transcript 
of record and on the docket in the said Court of Appeals, so that the 
said parties shall be thus arranged: 


Lewis Jackson, Trustee; M. IsABaL Jackson, Elizabeth W. 1 
Clarke, Cordelia Jackson, Appellants, I 

v&rsus [ 

Daniel E. Eli. 

CHAS. MAURICE SMITH, 
JAMES B. ARCHER, Jr., 

Solicitors for Appellee. 
JESSE H. WILSON, 

JOHN RIDOUT, 

Attorneys for Appellants. 

(Endorsed:) No. 1320. Lewis Jackson, trustee, et al. vs. Daniel E. 
Eli. Stipulation of co-nsel as to correction of record. Court of 
Appeals, District of Columbia. Filed Jul- 21,1903. Robert Willett, 
clerk. 


59 In the Court of Appeals of the District of Columbia. 

Lewis Jackson, Trustee, et al.! 

versus > Number 1320. 

Daniel E. Eli. j 

In this cause it is stipulated by counsel, in printing the record, the 
following may be omitted, counsel on each side reserving the right 
to refer to said omitted papers as they may be advised. 


Complainant’s Exhibit No. 2 Plat. Page 10 

“ “ “ Photographs. “ 11 

Deposition-of attesting witnesses to will. “ 30 

Depositions of attesting witness to will. 31 

Certificate of deputy register of wills. “ 32 

Exhibit R. S. B. No. 21 . “ 33-34 

Deed Cox to Peter.j . “ 35 


4—1320a 
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DANIEL E. ELI VS. LEWIS JACKSON ET AL, 


Exhibit E. S. B. No. 3 1 . Page 36-37 

Deed Lovejoy to Pettit j . “ 38 

Exhibit R. S. B. No. 4 Plat. “ 39 

Defendant’s Exhibit R. S. B. No. 1 Plat. “ 45 

Citation. “ 55 


CHAS. MAURICE SMITH, 
JAMES B. ARCHER, Jr., 

Solicitors for Appellee. 
JESSE H. WILSON, 

JOHN RIDOUT, Foi' Appellants. 

(Endorsed :) No. 1320. Lewis Jackson, trustee, et al., appellants, 
vs. Daniel E. Eli. Stipulation of counsel as to printing record. 
Court of Appeals, District of Columbia. Filed Jul- 21,1'903. Robert 
Willett, clerk. 

Endorsed on cover: District of Columbia supreme court. No. 1320. 
Daniel E. Eli, appellant, vs. Lewis Jackson et al. Court of Appeals, 
District of Columbia. Filed May 18,1903. Robert Willett, clerk. 
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IN THE 



LEWIS JACKSON, Trustee, et al, 
Appellants, 

versus 

DANIEL E. ELI. 




Brief for Appellants. 


statement of Case. 

Prior to and on the 28th day of May, 1860, Richard 
Pettit owned lot one hundred and eleven (111) in Beatty 
and Hawkins’ addition to Georgetown, having a total front 
of ninety-six (96) feet. 

By deed dated the 28th day of May, 1860, Pettit and wife 
conveyed to Richard P. Jackson the east half of said lot, 
having a front of forty-eight (48) feet. The property so con¬ 
veyed was improved by a three-story brick house. 

On the western side of the lot, and at least twenty-one 
feet distant from the west line of the part of the lot con¬ 
veyed to Jackson, was a frame dwelling, about twenty feet 
wide by a depth of thirty-five feet. 

The deed to Jackson contained the following provision: 
“And the said parties of the first part for themselves. 
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their heirs, executors and administrators, covenant and 
agree to and with the said Eichard P. Jackson, his heirs 
and assigns, not to obstruct the windows lying and being 
in the west or gable end wall of the said three-story 
brick house situated upon said described premises, 
hut that the said party of the second part, his heirs and 
assigns shall use and enjoy the said window lights in per¬ 
petuity forever as they are now used and enjoyed, and that 
the said party of the second part his heirs and assigns shall 
and may at any and all times enter upon the said lot lying 
and being west of the said three-story brick house for the 
purpose of repairing his windows, walls and lightning rod 
belonging to said building.” 

The said brick house on the part conveyed to Jackson 
had, in its western wall, a number of windows opening 
upon the vacant ground between the Jackson house and the 
frame house, which windows were, and are, essential to the 
enjoyment of the Jackson property. The open space which 
existed between the two houses at the time of the convey¬ 
ance to Jackson remained undisturbed and unobstructed 
continuously from 1860 to April, 1900. 

The title of Eichard P. Jackson passed by his will to the 
appellants. 

The title of Pettit to the west half of the lot passed by 
sundry conveyances to Daniel E. Eli. 

In April, 1900, Eli commenced to remove the frame house 
and to erect several buildings on the said west half of said 
lot. 

The effect of such erection would have been to close the 
windows in the west wall of appellants’ house, and to 
deprive them of the use, light aud air derived from said 
vacant ground, and of the right to enter upon said vacant 
lot for the purpose of repairing said windows, wall and 
lightning rod belonging to the Jackson building. 
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Thereupon, appellants filed their bill to enjoin from the 
erection of said houses, or any other house or houses, which 
would obstruct their right to light and air, and their right 
to enter to any greater extent than is provided in said deed 
to Jackson. The defendant, Eli, answered, proof was taken, 
and at the hearing a decree was passed dissolving the in¬ 
junction which had been granted, granting the defendant 
the right to recover any damages which might have been 
occasioned by the injunction, and decreeing that the defend¬ 
ant be perpetually enjoined from erecting on the west half 
of the lot any building or structure less than three feet six 
inches at any point from the Jackson building. From this 
decree an appeal was taken to this Court. 

Assignments of Error. 

The Court below erred as follows : 

1st. In passing the decree appealed from. 

2d. In holding that the appellee was entitled to recover 
any damages from the appellants. 

3d. In reducing the width of the vacant space between 
the Jackson and Eli properties to three feet six inches. 

4th. In permitting any change to be made in the condi¬ 
tion and erection of the building on the west half of the lot 
which would in any wise tend to increase the obstruction to 
light and air, and obstruct entry upon the vacant ground, 
as compared with the conditions which existed at the date 
of the execution and delivery of the deed to Jackson. 

Argument. 

This case presents the single question whether “ where 
parties who are competent to contract, by express terms, 
create a servitude for light and air over certain premises 
owned by the grantor, it is competent for a Court of Equity 
to change or alter the terms of the express grant, on the 
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grounds that the enforcement of the rights of the grantee 
produces inconvenience to the owner of the servient tene¬ 
ment ” ? 

The conceded facts in the case show that such a grant 
was made (Record, pages 5 and 7); that the deed contained 
the grant, and was duly recorded, and that the erection of 
the buildings contemplated by Eli would close the windows 
in the building on the east half of the lot, and prevent the 
appellants from entering on the vacant property for the pur¬ 
pose of repairing the windows, wall and lightning rod be¬ 
longing to the Jackson property. 

Under these circunastances it cannot, of course, be seri¬ 
ously contended that the proper remedy has not been sought 
by the appellants, and it is submitted that, upon these con¬ 
ceded facts they were entitled to a decree perpetually enjoin¬ 
ing any interference with the statm quo as it existed on the 
date of the grant of the servitude. 

The binding force of this grant was recognized and acqui¬ 
esced in for forty years, and no interference with the ease¬ 
ment was made, or attempted, until the appellee, with full 
notice of the appellants’ rights, imparted by the record of 
the deed to Jackson, undertook to interfere with the appel¬ 
lants’ enjoyment of the said easement. 

There is in this case no occasion to rely upon the doctrine 
of easements for light and air arising by implication, 
because, in this cause there is a grant in expressed terms, 
and the parties to the instrument containing the grant must 
be presumed to have taken into account all the consequences 
resulting therefrom in fixing the price to be paid for the 
property. 

The proof shows the existence of a defacto easement which, 
as has been recognized by this Court, may arise from the 
physical situation existing at the time of the grant, and 
while, in the presence of an express grant, it is not essential 
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to the appellants’ case to make out a right to an easement 
de facto, but it is nevertheless true that the existence of such 
an easement greatly strengthens the contention of the 
appellants, founded upon their express grant. 

It is, also, for the reasons already stated, irrelevant to 
consider whether the exercise of the right conferred by the 
grant will cause inconvenience to the appellee for the 
obvious reasons that, having purchased with notice, he is 
presumed to have considered and taken into account all the 
results which might follow from the assertion of such rights 
when he purchased the property; and, if he thought that 
the value of the property he was purchasing was diminished, 
it may safely be assumed that he took such diminished 
value into account in fixing the purchase price for the 
property. 

Whether the appellee had actual notice or not is immate¬ 
rial so far as the rights of the appellants are concerned, because 
it is now too well settled to need any citation of authority 
that constructive notice imparted by due record is as effect¬ 
ive as actual notice. 

Indeed, the appellee does not attempt to escape the force 
of the appellants’ contention by setting op any claim on the 
ground of want of notice. His sole contention, as set forth 
in his answer, seems to be that the rights of the appellants 
should not be enforced against him, because he will suffer 
inconvenience from such enforcement. 

It is submitted that precisely the same argument might 
be made by a purchaser of real estate subject to a mortgage 
against the enforcement of the mortgage, and yet such a 
claim would not receive the slightest attention. 

It is manifest that the action of the Court below in grant¬ 
ing the injunction pending the hearing was entirely proper. 
Under the facts as they existed, no other course was possible. 
The appellee admits that he was about to destroy the ease- 
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ment and it was the duty of the Court to interfere by pre¬ 
liminary injunction, until the rights of the parties could be 
ascertained by proof. It is not contended that the question 
of the dissolution of the restraining order is technically the 
subject of appeal, but one of the assignments of error raises 
the question as to the implied recognition on the part of 
the Court below of a right to damages, by reason of the 
granting of the injunction on the part of the appellee. 

It is contended that upon no theory of the case could any 
such right arise in favor of the appellee, because he him¬ 
self admits that he was about to do an act which the de¬ 
cree below itself demonstrates would have been in viola¬ 
tion of the rights of the appellee, even to the limited extent 
to which they are recognized by that decree. 

From what has already been said, it appears that the 
action of the court below in undertaking to reduce the open 
space between the properties from at least twenty-one feet 
to three feet six inches, was wholly unauthorized, and that 
there was no greater power in the court to thus diminish 
this open space than there would have been to diminish 
the width of the property granted by the deed to Jackson. 

The principles upon which the foregoing propositions are 
based are sustained by the cases in this Court, of 

Wood vs. Grayson, 

(Not yet reported) 

Frizzell vs. Murphy, 19 D. C. App. 

Without admitting the propriety of the view taken by 
the court below, it is submitted that, even upon the case as 
made by the appellee, the rights of the appellants were 
wholly disregarded. It needs no argument to show that 
two intelligent m en^ppealing that a physical situation 
which provided an open space between their respective 
properties of twenty-one feet could even have contemplated 
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that this open space should he arbitrarily reduced to three 
feet six inches. 

Upon the whole record, it is respectfully submitted that 
the decree below was wrong, should be reversed, and the 
cause remanded, with directions to enter a decree in con¬ 
formity to the prayer of the bill. 

JOHN RIDOUT, 

JESSE H. WILSON, 

For AppelUmis. 
































































IN THE 



October Term, 1903. 


I 


LEWIS JACKSON, Trustee, 1 
et ah, Appellants, f 
vs. ) No. 1320. 

DANIEL E. ELI, ( 

Appellee .) 


BRISF FOR APPELIiER. 


Statement. 

In May, 1860, Richard Pettit, being the owner of lot No. 
Ill in Beatty and Hawkins’ addition to Georgetown, con¬ 
veyed the Cast 48 feet front thereof to one Richard P, Jackson, 
devisor of appellants. Upon the west line of the property 
so conveyed was a three-story brick dwelling, having four 
windows in its west wall. The deed mentioned contained 
the following provision: 

“ And the said parties of the first part, for themselves, 
their heirs, executors and administrators, covenant, promise 
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and agree to and with said Richard P. Jackson, his heirs and 
assigns, not to obstruct the windows lying and being in the 
west or gable end wall of the said three-story brick house 
situated upon the said-described premises, but that the said 
party of the second part, his heirs and assigns, shall use and 
enjoy the said window lights in perpetuity forever, as they 
are now used and enjoyed, and that the said party of the 
second part, his heirs and assigns, shall and may at any 
time and at all times enter upon the lot lying west of the said 
three-story brick house for the purpose of repairing his win¬ 
dows, walls, or lightning rod belonging to the said building.” 


On the west line of the remaining portion of the lot, 
namely, that retained by Mr. Pettit, having a frontage of 48 
feet by its depth of about 70 feet, was a frame house of two 
moderate sized stories, the total height of the house being 
only about 20 feet, and its greatest depth being about 35 
feet, leaving a vacant space betw’een the two houses of about 
35 feet. 

In the spring of the year 1900, the appellee, having 
become the purchaser of the west half of the said lot, had 
plans prepared for the erection of a row of houses thereon, 
and had removed the old frame structure for that purpose. 
As shown by the record, he had no actual knowledge of the 
covenant in the Jackson deed above quoted, and his original 
plans did not contemplate leaving any space between the 
new buildings and the Jackson dwelling; but, upon learning 
thereof, he immediately conceded that the owners of the Jack- 
son property were entitled to “ a reasonable and equitable use 
of so much of the west half of lot No. Ill aforesaid for the 
purposes of light and air, and to enter upon so much thereof, 
as may be necessary to repair the windows, walls and light¬ 
ning rod belonging to the building aforesaid,” but averred 
that, to require him to leave vacant and unimproved the 
whole of the vacant space between the two original build- 




ings would subject his property to an unreasonable and 
inequitable use not contemplated by the covenant and not 
necessary to the beneficial enjoyment of appellants’ premises. 
(Record, pp. 7.8.) The appellants, not satisfied with this con¬ 
cession, insisted that they were entitled to require the 
premises to remain precisely as they were at the time their 
devisor received his deed, and litigated the case upon that 
theory. 

The testimony on behalf of appellants was limited to 
showing the status of the two buildings in 1860, substan¬ 
tially as above set forth, in ngwise seeking to controvert 
the averment of the answdf“ directly responsiv"e*‘'to 
the allegations of the bill that it was unnecessary to the 

ises should be required to maintain their original status or 
condition as claimed. The testimony on behalf of appellee 
showed that, to leave a vacant space of 3 feet 6 iifches, 
would be ample for light and air between the Jackson 
property and the new buildings to be erected (Record, p. 
17), and that an area 3 feet wide would be ample space for 
the purpose, according to the rules governing architects in 
the preparation of plans for buildings of a similar character. 
(Record, p. 20.) No contradiction of this testimony was 
made, or attempted, in rebuttal. 

The cause coming on for hearing upon this state of the 
pleadings and of the evidence, the court below decreed that 
the maximum space shown by the testimony, namely, 3 
feet 6 inches, should be left between appellant’s lot and any 
structure erected by the appellee. The decree also gave 
costs to the appell^fmssolved the injunction ‘pendente lite 
which had been granted in the cause, and provided for as¬ 
certainment by the auditor of the damages, if any, occa¬ 
sioned by the wrongful suing out of the same. The cause 
is here npon appeal from this decree. 
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Feints and Authorities. 


Upon the merits of the case, we submit that the decree 
was right, upon two distinct grounds, namely: 

I. Because appellants’ claims are not sustained by the 
terms of the covenant in the deed from Pettit to Jackson of 
May, 1860. 

II. Because the equities of the case do not entitle the 
appellants to the discretionary relief by injunction, sought 
bv their bill. 

minor question^ M^also, raised by the appellants, 
namely: 



That the court erred in referring the case to the 
auditor to ascertain the damages, if any, sustained by the 
appellee through their wrongful suing out of the injunction 
pendente lite. 


I. 


In the first place, it is respectfully submitted that the 
deed from Pettit to Jackson by no means sustains the claim 
of the appellants in this case. That claim is, in eflfect, 
that the covenant not to obstruct the windows, and that the 
grantee, his heirs and assigns, should “ use and enjoy the 
said window lights in perpetuity forever as they are now 
used and enjoyed,” with the right of entering upon the 
west lot for the purpose of repairing his windows, walls or 
lightning rod, obliges the grantor and his assigns to pre¬ 
serve the west lot, with its improvements, in the “physical 
situation existing at the time of the grant.” If this be 
true, of course, not only is the appellee prohibited from im- 
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proving any part of his premises which were vacant or un¬ 
improved ground in 1860, but from rebuilding upon the 
site of the old frame dwelling otherwise than upon the 
exact lines which it then occupied. He will be without 
power to rebuild on any other part of the lot than the exact 
site of his dwelling in 1860, or to rebuild to a greater 
height than two stories, or to have those two stories exceed 
in height 20 feet from the surface of the street, or to do any 
other act which could in any way diminish, vary or affect 
light, view, prospect, or other incident of appellants’ prem¬ 
ises or windows as they then existed. 

It seems too plain for argument that the language of the 
covenant not only expresses no such restrictions as these, 
but that it is not naturally or reasonably open to such a 
construction. It contains no provision that the view or 
prospect shall not be interfered with, or that the grantor’s 
premises shall never be built upon otherwise than as the 
improvements upon it then exist, nor other provision of 
similar character, its restriction being limited to a provision 
that the grantor would not “ obstruct the windows ”, but 
that the grantee should “ use and enjoy the said mindow 
lights ” in perpetuity as then used and enjoyed, with the 
right to enter to make repairs to his windows, walls or 
lightning rod. 

Neither at the hearing below, nor in the brief filed here, 
do the appellants find any authority to support their con¬ 
tention that the language of the covenant can be strained 
to the extent of their claims, or beyond its just and fair 
import that the grantee should always have the use of his 
“ window lights ” as beneficially as at the time of the grant, 
and that he should enjoy the privilege of entering upon the 
west lot to make necessary repairs, as per its terms. 

In England, twenty years’ use of windows overlooking 
the lands of another carried by prescription or implication 
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of a grant, the same rights which the appellants here claim 
b,y the terms of their contract; and the question has repeat¬ 
edly arisen whether, the right being conceded, it should be 
enforceable by the discretionary remedy of injunction beyond 
the actual necessities of the complainant, or beyond the ex¬ 
tent required for the reasonable and comfortable use and 
enjoyment of the dominant premises. 

In Attorney-General vs. Nichol, 16 Ves. Jr., 338, Lord 
Eldon declared that an injunction could not be issued in 
every case in which an action at law might be maintained. 
“ The foundation of this jurisdiction, interfering by injunc¬ 
tion, is that head of mischief alluded to by Lord Hardwicke 
(1 Dick., 164), that sort of material injury to the comfort 
and existence of those who dwell in neighboring houses, 
requiring the application of a power to prevent, as well as 
remedy, an evil for which damages more or less cannot be 
given in an action at law.” 

In Kino vs. Rudkin, 6th Ch. D., 160, the court said : “ In 
order that an injunction should be granted, it is necessary 
for the plaintiff to show that there will be a permanent ob¬ 
struction to the access of light to such an extent as to render 
the occupation of his house less'coinfortable than it was be¬ 
fore, or to prevent the present tenant from carrying on his 
business as beneficially as he could before, or that the plain¬ 
tiff, as the owner of the reversion, will suffer substantial or 
material damage by the lessening of its value. * * * 

Although I am satisfied that the new building causes some 
obstruction to the access of light into the court, I am bound 
to bear in mind that the light which comes to the plaintiff’s 
house comes in an oblique and lateral direction ; and I can¬ 
not come to the conclusion that any substantial damage has 
been, or will be, caused to the plaintiff. His case therefore 
fails as regards the injunction.” 

“The doctrine established in Attorney General vs. 
Nichol, and recognized by Lord Westbury in the more 
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recent case of Jackson vs. Duke, of Newcastle and other 
cases (16 Ves., 343) was this : ‘ There are many obvious 

cases of new buildings darkening those opposite to them, 
but not in such a degree that an injunction can be main¬ 
tained, or an action upon the case, which, however, might 
be maintained in many cases which would not support an 
injunction. In that one sentence is contained a whole doc¬ 
trine which of late has been recognized as governing this 
court in its decisions; though it is not always easy to apply 
that doctrine when it has been enunciated.” Dent vs. 
Auction Mart Co., L. E., 2 Eq., 238. 

“ It is not every impediment to the access of light or air 
which will warrant the interference of this court by way of 
injunction, or even the party alleging himself to be injured 
to damages at law. In order to find a title to relief in 
equity, or even in law, in respect to such an impediment, 
some material or substantial injury must be established, 
and the onus of proving the injury must rest, of course, 
upon the plaintiff. ” Currier’s Co. vs. Corbett, 4 De G. J. 
& S., 764,770. 

Not only is there no attempt on the part of the appel¬ 
lants to maintain this onus, but the appellee has affirma¬ 
tively shown, by evidence not attempted to be controverted, 
that no such injury will result. 

In Fishmongers Co. vs. East Indies Co., 1 Dick, 163, 
Lord Hardwicke said; “ It is not sufficient to say that it will 
alter the plaintiff’s light, for then no vacant piece of ground 
could be built on in the city. * * * It is true that the 

value of the plaintiff’s house may be reduced by rendering 
the prospect less pleasant, but that is no reason to hinder a 
man from building on his own ground.” 

“ Why may I not build up a wall that another man may 
not look into my yard ? Prospects may be stopped, if you 

do not darken the light.” Knowles ds. Eichardson, 1 
Mod., 55. 
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The right to light and air does not include the right to 
view or prospect, however much this may contribute to the 
enjoyment of the estate ; and the general rule is that no 
action may be maintained by one property owner against 
another for cutting off his view unless a right of action is 
given by the statute. 19 Am. & Eng. Enc., 2d Ed., 121. 

“ As to any interruption of the plaintiff’s facilities of out¬ 
look in the sense of view merely, it has long ago been 
decided that for mere interference with the prospect, it not 
being an incident of the estate, no remedy lies apart from 
contract.” Garrett vs. Janes, 65 Md., 260-271. 

In Hagerty vs. Lee, 45 N. J. Eq., 1, 4, where the restric¬ 
tion was by contract between the parties, the Court said : I 
would have no hesitation in restraining any erection that 
would so deprive the complainant of light and air as to 
render the occupation of his house decidedly uncomfartable. 
But he fails to show that he will suffer substantial privation 
of light and air by the threatened obstruction of the windows 
of his house. His bill alleges that two windows will be 
closed, and that two other windows will be partially ob¬ 
structed and darkened, but it does not state that thereby the 
passage of light and air to his house will be substantially 
hindered. The defendant, on the other hand, by his answer 
insists that, although the obstruction will shut up two win¬ 
dows, it will leave a window or windows in each room of 
complainant’s house through which an abundance of light 
and air may enter.” 

Even at law, the rule is substantially the same. 

Thus, in Back vs. Stacy, 2 C. & P., 465, which was an 
action for illegal obstruction of ancient lights, the court 
said: “ It was not sufficient to constitute a legal obstruction 
that plaintiff had, in fact, less light than before; nor that 
his warehouse, the part of his house principally affected, 
could not be used for all purposes to which it might other¬ 
wise have been applied. In order to give a right of action. 





and sustain the issue, there must be substantial privation of 
light sufficient to render occupation of the house uncom¬ 
fortable, and to prevent the plaintiff from carrying on his 
accustomed business (that of a grocer) on the premises, as 
beneficially as he had formerly done.” And the jury were 
instructed to distinguish “between a partial inconvenience 
and a real injury to the plaintiff in the enjoyment of the 
premises.” 

“A man can bring no action for the loss of a lookout or 
prospect, but he may do so if the light and air which would 
come to his windows are diminished so as sensibly to dimin¬ 
ish the value of his premises for occupation; but the action 
is not maintainable, as my Lord Chief Justice says, ‘ unless 
there is such a diminution of light as really makes the 
premises, to a sensible degree, less fit for purposes of busi¬ 
ness.’ ” (Wells vs. Ody, 7 C. & P., 410.) 

“ It is not every possible, every speculative exclusion of 
light which is the ground of an action; but that which the 
law recognizes in such a diminution of light as really makes 
the premises, to a sensible degree, less suitable for the pur¬ 
poses of business.” (Parker vs. Smith d al., 5 C. & P., 438.) 

II. 

In the second place, even if the terms of the covenant 
were sufficient legally to sustain the claim of appellants, it 
would by no means follow that the decree below was 
erroneous, or should be reversed. Applications for injunction 
are appeals to the discretionary power of the court; and it is 
elementary that the exercise of that discretion is not to be 
interfered with, except in cases of manifest error or abuse. 

In the present case, upon the record as presented to the 
court below and as it stands here, no interference with the 
convenient and comfortable use and enjoyment of appellants’ 
premises will result from the improvement of the appellee’s 
lot, under the terms and restrictions of the decree. The 
question is whether, in a rapidly growing city, already 
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having a population of 300,000, ground which would pro¬ 
vide several comfortable homes must forever remain vacant 
and useless, through the intervention of a court of equity, 
in order to maintain a technical right, unsupported 
by any showing of actual necessity or of substantial incon¬ 
venience. 

In Wynstanley v. Lee, 2 Swanst., 333, the Court said: 
“ The first question is whether, supposing the plaintiffs to 
have established their legal right to remove the building 
begun by the defendant, they have entitled themselves to 
the preventive interposition of this court? The injury of 
postponing a building which the party is entitled to erect 
may not, in every instance, be equal to the injury of permit¬ 
ting him to proceed with one which is a nuisance. Cases 
arise in which a court of equity, seeing that the injury might 
be irreparable, as where loss of health, loss of trade, destruc¬ 
tion of the means of existence, might ensue from erecting 
a building, would exercise its jurisdiction of preventing 
injury, without waiting the slow process of establishing the 
legal right, when delaying would be itself a wrong. On the 
other hand, it may be perfectly clear that the plaintiflf is 
entitled to succeed in an action of trespass, and yet a court 
of equity will not interpose by injunction; the nature or 
degree of injury not being such as to require that extraordi¬ 
nary relief, as in the Attorney-General u Nichol, 16 Ves. Jr., 
338. * * * 

In Willard v. Tayloe, 8 Wall., 557, it was held that, 
though, when a contract for the sale of property is plain and 
certain in its terms and its nature, and the circumstances 
attending its execution may be free from objection, it is the 
usual practice of courts of equity to enforce its specific per¬ 
formance, yet this is not the invariable practice, and this form 
of relief is not matter of absolute right to either party, but 
rests in the discretion of the court, to be exercised upon a 
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consideration of all the circumstances of each case, to be 
granted when it is apparent that such action will subserve 
the ends of justice, and to be withheld when it would pro¬ 
duce hardship or injustice to either of the parties.” 

In McBryde et al. v. Sayer et al., 3 L. E. A., 361, be¬ 
fore the Supreme Court of Alabama, there was a grant of 
“ a right of way as now provided and used, from the street 
to the hall,” on the third floor of a building, which hall, at ’ 
the time of the grant, was used for public entertainments, 
but which was afterwards cut up into rooms and rented to 
societies—some of them secret—of mixed membership. An 
application to protect this right of way by injunction was 
denied, because of the fact that the complainants could, at 
relatively small outlay, re-establish on their own premises 
a stairway which led to the hall, the use of the right of way 
granted having become oppressive to the defendants, for 
the reasons stated. 

In Ghartiers Block Co. v. Mellon, 18 L. E. A., 702, 
before the Supreme Court of Pennsylvania, the owner of 
certain coal lands sold the right to dig coal to complainant, 
without reserving a right of way through the coal deposits 
for egress of any substance that might be found beneath it. 
Gas and oil were afterwards discovered, of greater value 
than the coal, the rights of which were sold to defendant, 
who commenced to drill through the coal deposits. Com¬ 
plainant thereupon filed this bill, claiming defendant had 
no right so to do, that it was impossible to drill in such 
manner as to allow the removal of the coal without expos¬ 
ing the mine to leakage from gas from the oil wells, thus 
rendering the mine operations hazardous to complainant’s 
property, etc. In refusing the injunction the court said: 
“ It is familiar law—too familiar to need the citation of 
authority—that the decree of a chancellor is of grace, not of 
right, and that he is not boundtamake a^decree'which will 
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do far more mischief, and work far greater injury, than the 
wrong which he was asked to redress.” 

In Hall V. Rood, 40 Mich., 46, the building in question 
encroached six inches on a private alley, and, upon an 
attempted additional encroachment of three inches, the bill 
for injanction was filed. 

The Court: “Admitting that defendant is encroaching 
some three inches upon this private way, yet it would seem to 
have been commenced by him in entire good faith, in repair¬ 
ing a building which had long been standing. It is not 
claimed that such repairs were not necessary and in all other 
respects right, proper, and indeed beneficial to the property 
of defendant, and also the adjoining property of complain¬ 
ants". The injury to complainants was, not that it was tak¬ 
ing a portion of their private property, but that it was 
interfering with a right of way to which they were entitled 
of right. Nor is it claimed, nor could it well be, that this 
proposed encroachment seriously interfered with their right 
of way, or that it materially injured them in any way. 
Their claim is that they are of right entitled to the full 
width of the alley, and that it cannot be taken from them 
by piecemeal in this way. It may admit of some doubt 
whether a party is ever entitled as matter of right to a 
remedy by injunction to restrain the commission of a threat¬ 
ened injury. If the injury is likely to be irreparable the 
court will interfere; so it will for other reasons, but it will 
examine into all the circumstances of the case, and, if it is 
apparent that the relief sought is disproportioned to the 
nature and extent of the injury sustained, or likely to be, 
the court will not interfere, but will leave the parties to seek 
some other remedy.” 


"iguulj tho i Btthj i at of o i ppcialyw' MM, 
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The objection to the decree below would seem to 

be fatal to the mainteuance of the present appeal. No hear¬ 
ing has been had before the auditor upon the question 
whether any damages have been sustained by the appellee, 
nor has it been determined that the appellants will ever be 
decreed to pay damages on that account. In this particular, 
certainly, the decree below is not final. 

In the second place, it is to be noted that, although the 
appellee admitted he was contemplating the erection of 
buildings upon the whole of his lot, without making pro¬ 
vision for light or other easements in favor of the appellants, 
being without actual knowledge of the covenant of May, 
1860, he promptly conceded, on being advised of that cov¬ 
enant, that the appellants were entitled to a reasonable and 
equitable use of so much of his property for purposes of light 
and air, and of entry for repairs, as might be required for 
those purposes. Notwithstanding this concession, the ap¬ 
pellants kept him under their injunction until the final 
hearing, insisting upon claims unenforceable in equity and 
untenable in law. Their injunction, as originally sued out 
and as maintained in force until final hearing on decree, 
extended far beyond their legal or equitable rights; so that, 
even if this portion of the decree were properly before this 
Court at this time, there was no error. 

It is respectfully submitted that the decree below was 
right, and should be aflBrmed. 

Respectfully submitted, 

J. J. DARLINGTON, 

JAMES B. ARCHER, Jn., 

Solicitors for Appellee, 





